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O HT: 1LEE LI EILTE E 5E &2 UL 2 i #E ( Whether confiscation were imposed following
convictions for criminal offences ) - 2. NEEE ) U 5355H(The Classification of Confiscation in
domestic law) » 3.2 ULHIAE Kz H #J(The nature and purpose of the confiscation measure) ° 4.7% Y

TR B EE 14 (The Severity of the effects of the confiscation)  5.74 UL HY 8 B K W THE P
(Procedures for the adoption and enforcement of a confiscation measure) °
7 JHSZ : The Court reiterates that the concept of a “penalty” in Article 7 has an autonomous
meaning. To render the protection offered by this Article effective, the Court must remain free to go
behind appearances and assess for itself whether a particular measure amounts in substance to a
“penalty”  within the meaning of this provision. ({fHEE 210 EZ)
8 J[H57 ¢ In the Court’ s view, if the criminal nature of a measure were to be established, for the
purposes of the Convention, purely on the basis that the individual concerned had committed an act
characterised as an offence in domestic law and had been found guilty of that offence by a criminal
court, this would be inconsistent with the autonomous meaning of “penalty” (see, to this effect,
Valico S.r.1., decision cited above). Without an autonomous concept of penalty, States would be free
to impose penalties without classifying them as such, and the individuals concerned would then be
deprived of the safeguards under Article 7 § 1. That provision would thus be devoid of any practical
effect. It is of crucial importance that the Convention be interpreted and applied in a manner which
renders its rights practical and effective, not theoretical and illusory, and this principle thus applies
to Article 7. (JEEZE 216 E&)
J;RSZ ¢ As regards the classification of confiscation in domestic law, the Court would first observe the
Article 44 of Construction Code, which governs the confiscation measure at issue in the present case,
bears the heading “Criminal sanction”. The Court further takes note of the Government’s argument
that this wording was simply a mistake on the part of the drafters of this text when the relevant rules
were codified. However, this argument is not supported by the legislative history of the provision.
Moreover, as the law was approved in 2001, the legislature had sixteen years to correct it should it
have chosen to do so. This element indicates that confiscation is indeed a “penalty” within the
meaning of Article 7 (see Sud Fondi S.r.l. and Others, decision cited above. (fHEZE 220 EZEEE
221 )
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